
Representations submitted in relation to application CA13/27 

1. Representations from Mr Christopher Lasper 

Received: 24/07/2019 

Dear Mrs Bainbridge,  

I urge you to ENSURE that your Council (in its capacity of highway authority) 
familiarise itself FULLY with this Application (CA13/27); to assist, I am copying this 
email to your Council’s Chief Executive.  

My reasons for the foregoing are, principally, as follows:  

first, despite my sustained efforts (as one of its members), the Applicant (the Open 
Spaces Society) continues to assert (the July 2017 edition of Information Sheet No: 
C24 on the Society’s website) that, where land registered as common land actually 
includes a public highway, the highway authority’s powers are subject to any 
requirement of consent under section 38 of the Commons Act 2006 (“Prohibition on 
works without consent”); not being a believer in pure coincidence, I notice both that it 
was so recently as May last that your Council obtained planning permission for the 
“replacement” (i.e. not mere repair or renovation) of the “existing three pier 
footbridge” (the Gooseholme Bridge) with a “single span” bridge and that the south-
east end of the existing and replacement bridges (?and a pier?) appear to me to be 
part(s) of one of the parcels coloured blue on the plan attached to the Application; 
and  

second, I show below why this Application needs the consent of the owner of the 
Bridge (apparently your Council as highway authority) and/or why the Application 
ought not to include any highway land.  

 

My present email contains my representations for the purposes of 2014/3038; please 
email me with confirmation of receipt.  

I record (not by way of complaint) that your Authority’s practice has the practical 
effect of denying me any present access to the Application and its documentation; 
so, I must at present rest my representations on publications including your 
Authority’s Notice of the Application.  

The Bridge apparently dates from before 1875 (according, it is said, to Reference 
WSMB/K6/2 at your Council’s Archive Centre in Kendal) and is vested, for a 
determinable fee simple, in your Council (as highway authority) by virtue of sections 
263 and 328(2) of the Highways Act 1980. So, it appears that paragraph 14(3) of 
Schedule 4 to 2014/3038 requires either the amendment of the Application or the 
consent of the highway authority; I pause to notice both “building” and its “curtilage” 
in that paragraph, i.e. the whole of the parcels in which the Bridge stands or over 
which it passes.  

APPENDIX 5



According to the Notice, the Application claims only that the Application Land “is 
recognised” as common land, not that that status was in any sense created 
(perpetually or otherwise) by the unidentified “statute”; so, there is no immediate 
reason to doubt (after 150 years or more) the capacity of the landowner and 
commoners to dedicate to public passage the land in or over which the Bridge 
stands/passes.  

Nor does any such statutory recognition tell us anything about whether the land “is” 
(i.e. still is) so recognised (paragraph 2(2)(b) of Schedule 2 to the 2006 Act); for 
instance, as I pointed out above, such recognition would not have precluded private 
law dedication of the land. Nor can it be irrelevant to the interpretation of “is” in 
2(2)(b) that, had the allegedly erroneous omission of the application’s parcels not 
occurred, they would have been liable(at least to the extent of the Bridge) to removal 
from the register under paragraph 6 of Schedule 2 to the 2006 Act.  

Generally, it is a matter of the true construction of the “statute” whether it was merely 
referring to land that, then, had the status of common land or, for instance, was 
intending some preservation or perpetuation of that status.  

Further, “common land” is not defined by the 2006 Act and the purpose of its section 
22 and Schedule 2 is the repair of failures under the 1965 Act, i.e. is the correction of 
omissions from, or errors in, what is brought forward under section 3(1)(a) of the 
2006 Act; so, in paragraph 2(2)(b) of Schedule 2 “common land” means such within 
the meaning of the 1965 Act, i.e. not including any highway land (the, unrepealed, 
section 22(1) of the 1965 Act).  

 

Before sight of the Application, I must keep open such questions as these:  
the River Kent may never have been tidal at the Application parcels’ sites but might, 
conceivably, have been dedicated for public passage as a waterway (cf. paragraphs 
49 et sqq. of [2002] EWHC 2785 (Ch) not in issue in the Court of Appeal at 
paragraph 6 of [2003] EWCA Civ 1885); so, the public right would survive the 
“statute” (unless it plainly provides otherwise) as would the question of what (if any) 
rights of common could co-exist with the public right of passage (prima facie their 
exercise would be an obstruction of the waterway).  

Yours sincerely,  

Christopher J.R. Lasper  

Cockermouth CA13  

P.S. My copying of this email to the Society may elicit some clarifications.  

 

 

 



 

Additional representations from Mr Christopher Lasper 

Received: 02/08/2019 

Dear Mrs Bainbridge,  

A warm thank-you for your below of 24/07 and especially for its attachment copying 
the Application and its documentation.  

My present email does not withdraw, but supplements, my representations below of 
23/07; for the same purpose as their P.S., I am copying to the Applicant my present 
email.  

1. plans/maps 

The Application does not explain the methods whereby either the Scheme plan of its 
“common”, or the registered map of CL153, has been defined to achieve its 
transposition to the Application map; the transposition of the latter is said (box 9) to 
be an “interpretation” and it is not obvious that the transposition of the former can be 
any different.  

The burden of proof is on the Applicant and before it shows those methods and their 
workings (founded, especially, on such undoubtedly fixed points as the existing 
Bridge, dating from 1875), the Application does not even begin to rebut the apparent, 
namely that the registered map of CL153 correctly and completely represents the 
whole of what the Scheme “common” had become, some 60 years later, by the 
natural processes of accretion and diluvion (cf. the concluding bullet point of 
paragraph 108 of Defra’s Explanatory Notes to the 2006 Act). For but one instance, it 
seems only too obvious that the east side of CL153 includes a former mill-race.  

Another, quite different, approach is prompted by a comparison of the west side 
(including, especially, the south-west corner) of CL153 (i.e. before its proposed 
enlargement by the Application parcel) with the Scheme plan: it is certainly tempting 
to suppose that this enlargement is ALREADY represented by the west side, and 
south-west corner, of CL153. The correctness of this supposition would be assisted 
by the fact that the way running south-east from the Bridge would skirt the southern 
boundary of the Scheme “common”; I pause to notice (but not to elaborate) the fact 
that, if this way does cross the Scheme “common”, the dedication of the way (over 
50 years ago) as a public highway would readily be presumed (including the 
amendment of the Scheme under the, unamended, section 9 of the 1899 Act).  

Underlying the foregoing is a conveyancer’s experience: apart from, rare, cases of 
professional survey plans, a plan is not definitional but only for identification (cf. 
section 1(3) of the 1899 Act) and only achieves any precision when related to the 
actual features of the land; ordinarily, even a Land Registry title plan “shows the 
general position, not the exact line, of the boundaries”.  



The Authority ought to share my suspicion that the Application attributes to the 
Scheme plan a precision that it does not have.  

2. paragraphs 2 and 3 of Schedule 2 to the 2006 Act 

An alternative ground for rejecting the Application is that it does not accord with 
Schedule 2:  

Apart from any particular order under section 11 of the 1965 Act, land comprised in a 
scheme made under the 1899 Act might have fallen within either the “common land” 
definition, or the first limb of the “town or village green” definition, of section 22(1) of 
the 1965 Act and be registered accordingly in one or other of the registers; these 
alternative possibilities are noticed by the disjunctives in paragraphs 2(1) and (2)(a) 
and 3(1) and (2)(b) of Schedule 2 to the 2006 Act.  

In the case of the 1910 Scheme, its paragraph 5. (especially when read with 
paragraph 9.p.) brings the land within the first limb of the green definition and there is 
no reason to believe that the land is within the common land definition: paragraph 
11.c. does not apply at all to CL153 and, otherwise, paragraph 11. (whose purposes 
include that of preserving private rights over the land; cf. section 6 of the 1899 Act) 
refers only to the lord of the Manor’s commercially valuable manorial rights 
(incapable of being profits, even several) or to several rights (none exercisable in 
common); the contrast of paragraph 11. with paragraph 10. of 1982/209 (the 
currently prescribed form under section 1(3) of the 1899 Act) is striking (no reference 
in the 1910 Scheme to commoners); it is easy to imagine that, with the various 
“Waste Lands” (paragraph 1) already then being surrounded by development, a want 
of commoner responses to the Municipal Borough of Kendal’s procedures under 
section 2 confirmed the commoners’ implied releases of their rights; moreover, waste 
land status within section 22(1) must necessarily have ended with the Scheme’s 
establishment of the regime of public recreation and its regulation (this regime 
fulfilled, and so exhausted, the statutory purpose of that status: see paragraph 
6.7.1.6 of Evans’ report that your Authority adopted in determining the Warcop 
Commons Applications CA14/3 et sqq.; and cf. the policy of section 11(3) of the 
1965 Act).  

The various references to “lawful authority” in paragraph 9. of the Scheme might 
indeed refer to a commoner’s rights but are purely precautionary (cf. section 6 again) 
and do not recognise any actual existence of any such rights.  

The actual registrations under the 1965 Act (CL68 and CL153) might well not have 
turned on any consideration of the foregoing distinction between common and green 
under the 1965 Act but simply on the choice (or prejudice) or other accident of the 
first application for their registration (conceivably on an uncritical acceptance of the 
“common” the subject of the Scheme); now however, the Authority has to decide an 
application under Schedule 2 of the 2006 Act, in particular whether the Application 
parcels are within paragraph 2 (or 3) and it is not open to the Applicant to conclude 
this question by the completion of box 4 of the Application.  

The purpose of section 22 and Schedule 2 of the 2006 Act is the repair of the 
registers brought forward under section 3; paragraph 2(2)(b)(iv) defines the class of 



land to which (2)(b) applies (“otherwise [sic] recognised or designated as common 
land by or under an enactment”); so, the Authority must decide whether the 
Application parcels are, now, “common land” within the 1965 Act (undefined by the 
2006 Act); the Application makes no attempt to show any such thing and I have 
pointed out above the unlikelihood of the Application parcels being any such.  

Moreover, the Application parcels are within paragraph 3(2)(a) of that Schedule: their 
being no jus spatiendi at common law, paragraph 5 of the 1910 Scheme cannot but 
have operated to allot land within the first limb of the 1965 Act’s definition of “town or 
village green” (i.e. 3(2)(a)); this was true “on 31 July 1970” and is still true (section 
15(2) of CROW does not alter the 1899 Act’s allotment).  

3. summary 

The Application ought to be rejected on either or both the grounds (in short) that the 
Application parcels are not shown to have any existence apart from the already 
registered CL153 and that the 1910 Scheme land is not “common land” within the 
1965 Act.  

4. highway land 

Even were the Authority minded to grant the Application, the question of fact would 
be inescapable whether the existing Bridge (?and a pier?) are on one of the 
Application parcels: not so is, in effect, the answer given by boxes 5 and 7 of the 
Application (perhaps impliedly accepting that the 1910 Scheme must necessarily 
have been subject to the rights of the public under the dedication of the Bridge at 
least 35 years earlier). The Authority would have no choice but to obtain both the 
highway authority’s precise and detailed plan of the existing Bridge (including the 
way running south-east from the Bridge) and a true copy of the Scheme plan 
deposited with “the Council of the Borough of Kendal” (paragraph 1. of the Scheme); 
these are needed whether the Application continued under paragraph 2 or was 
amended/replaced under paragraph 3: if the former, highway land must be excluded 
(“Further, “common land” is …...” near the end of my 23/07 representations) and if 
the latter, highway land must still be excluded (such land is subject to a right of 
public passage whereas a recreational right is essentially to remain; each is 
exclusive of the other: for instance, has a pedestrian to wait until “over” is called in 
the cricket match?).  

Parallel considerations would apply to the way running south-east from the Bridge 
(the presumption of dedication noticed in my section 1. above).  

5. general  

The Application might serve to fuel some headline in the next issue of “Open Space” 
but hardly to satisfy the public benefit that the Applicant’s charitable status requires: 
highways are a matter, not for the Planning Inspectorate under section 38 of the 
2006 Act, but for the highway authority and, otherwise, works on the Scheme land 
are exempt under section 38(6)(c); there are no rights of common that a commons 
council might serve under Part 2 of that Act; and land subject to a scheme under the 



1899 Act is always excluded from “access land” within CROW (end of section 1(1) 
referring to section 15(1)(b)).  

Yours sincerely,  

Christopher J.R. Lasper  Cockermouth CA13   

 
 



2. Representations by Mr Matt Pearson 
 
Received:13/08/2019 
 
Dear Svetlana  
 
I wish to make the following representation on application number CA13/27.  
Name: Matthew Pearson  
Address: Parkhouse Building, Kingmoor Park, Carlisle, CA6 4SJ 
Interest: Project Manager for the replacement Gooseholme Footbridge connecting New 
Road and Gooseholme Commons. 
Comment: I simply wish to note that I have been in contact with the Open Spaces Society 
about their application specifically their meaning by the wording included in Note 9. We note 
that there was some confusion that initially led us to believe the wording meant the 
application would register any land shown in green, where not covered by the existing 
commons registration (CL153 - as per the application map for clarity). We now understand 
that their intention is simply to register the area shown in blue up to the existing boundary, so 
that there is not a gap generated.  
As per the image below and the clarification they provided we understand their application 
therefore includes the area bounded by dashed yellow but does not include registration for 
the area surrounded in dashed blue (having never been on the 1899 Scheme of 
Management or 1965 Registration).  
 

 
 
Best Regards  
 

Matt Pearson 
 
Matt Pearson  
Project Lead  
Infrastructure Recovery Programme 
Parkhouse Building, Kingmoor Park, Carlisle, CA6 4SJ 



3. Representations by Benson & Sandes FLAG, Castle Street Community 
FLAG and NE Kendal   FLAG 
 
Received: 27/08/2019 

 
 
The Commons Registration Service                                            
BY E-MAIL                                                                                   Mealbank 
                                                                                                       Kendal 
                                                                                                       Cumbria 
                                                                                                       LA8 9EP 
                                                                                                
                                                                                           
23rd. August 2019 
 

Application to register land as common land;- Ref. CA13/27 Goose Holme, Kendal 
 

Dear sirs 
We wish to OBJECT to this application by the Open Spaces Society to register as 
common land several parcels of land in or adjacent to the river Kent at Gooseholme, 
Kendal. 
We are three Kendal Flood Action Groups (FLAGs) formed after the devastation of Storm 
Desmond in December 2015 (see below). 
 Our objective is to secure optimum flood protection and resilience for our area and 
properties. We are recognised and consulted by the Environment Agency and by Cumbria 
County Council, the Lead Flood Authority for our area. We are affiliated to other district 
FLAGs as members of South Lakes Flood Action Partnership (SLFAP). 
Earlier this year South Lakeland District Council approved a comprehensive plan of flood 
protection measures for Kendal developed by the Environment Agency. This plan affords 
flood protection to some 2000+ homes and businesses and was developed to comply with 
Central Government guidelines on safety and economic criteria. Approval was unanimous 
by the Planning Committee and endorsed by our M.P., Deputy Leader of Cumbria County 
Council and Leader of SLDC. The decision was also endorsed on appeal by Central 
Government. 
Intrinsic to the Environment Agency's plan is the provision of additional flood measures 
such as a pump house situated on the parcel of land adjacent to Castle Street and the 
periodic abstraction of gravel from the river at the site of the other parcels of land in the 
Open Spaces application CA13/27. The registration of any or all of these parcels of land 
as Common Land would greatly hinder, complicate, and cause a delay of up to 12 months, 
of the delivery of the flood protection for many homes and businesses already approved by 
democratic process, leading to an increased flood risk to those mentioned above, who are 
already anxious given the wet summer we have experienced. The delivery of the flood 
protection scheme in total is vital to our FLAGs as the holistic benefit of the total scheme is 
essential to avoid undesirable 'knock-on' effects upstream. 
The timing and nature of this application by Open Spaces, and the affiliations of their 
personnel and aims with the several other 'conservation' groups who attempted to stop the 
proposed flood protection scheme, suggests that the primary, but unstated, objective of 
this application at this time is to thwart and delay the delivery of the legally agreed flood 
protection scheme. In our view the Open Spaces Society are acting counter to the 
interests of the people and businesses of Kendal as represented by their democratic 
approval of the proposed flood protection scheme. 



We believe that this application is a vexatious attempt to revisit a matter decided in 1972 
and does not correct an erroneous omission. 
We wish to register to speak against the application at any hearing. 
We urge you to reject this application. 
 
Yours faithfully 
Ian Kell, Benson & Sandes FLAG (representing 20 households, businesses and 
community amenities 
Lis Dales, Castle Street Community FLAG (representing 350 residents)   
Maggie Mason, NE Kendal FLAG (representing 450 households and businesses) 



4. Representations by South Lakeland Flood Action Group 
 
Received: 27/08/2019 
 
 
Svetlana Bainbridge 
Commons Registration Officer  
Commons Registration Service 
Economy and Infrastructure  
Cumbria County Council 
Lady Gillford's House 
Petteril Bank Road 
Carlisle  
CA1 3AJ 
commons.registration@cumbria.gov.uk 
 
Dear Ms Bainbridge 

Application Ref. CA13/27 to register land at Goose Holme, Kendal as common 
land  

 
I am writing on behalf of South Lakeland Flood Action Partnership (SLFAP) to object 
to the above application. 
 
Having examined the records relating to previous common registrations in the area, 
it would appear that Open Spaces, the applicant, is asking you to register areas that 
might have been considered common land in the past, before the channel of the 
River Kent at Gooseholme and St Georges Weir was significantly changed in the 
1950s and 1960s.  
 
As you know, prior to those changes the river mainly ran to the east of the 
Gooseholme “island” rather than entirely to the west as it does now. After the Kent 
was channelized and redirected, the river bed to the east of the Gooseholme "island" 
became dry and was filled in, whilst land to the west of the island became the sole 
route of the river.  
 
In 1969 two applications to amend the commons registration were submitted, and 
the records seem to show that these were discussed and agreed between the 
parties in 1970. The extent of CL153 shows the final determination for Gooseholme 
and the Castle Crescent area used for clothes drying was established as a separate 
area. Application CA13/25 seems to attempt to reintroduce areas that were excluded 
in the final resolution, and include land that might have been commons land in the 
past when the river was shallower and much wider, but where the reality on the 
ground has changed.  
 
The application does not seem to present any argument or reason for the changes it 
proposes, but it is clear that the main impact (and perhaps intention) would be to 
hinder the construction of the new Kendal Linear Flood Defences including the 
pumping station designed to ensure that the Stock Beck system flows can be 
pumped into the River Kent even when river levels are above the outflow.  Without 
this pumping station SLFAP members in Castle Street and Sandylands cannot have 

mailto:commons.registration@cumbria.gov.uk


their current (and increasing) flood risk addressed. The second impact would be to 
restrict the Environment Agency’s ability to remove gravel from the river bed below 
the weir again increasing the risk of flooding to properties. 
 
South Lakes Flood Action Partnership is in communication with and represents those 
affected by flooding across the Kent and Leven catchments and has worked with the 
Environment Agency since Storm Desmond, seeking to be a critical friend. We 
consider the Kendal Linear Defences to be essential major infrastructure, which has 
been approved by the Local Planning Authority, and strongly support the timely 
removal of gravel from appropriate locations in river beds. 
 
We believe that this application should be refused because it does not provide or 
improve essential access to any area of land for use by the commons, or serve the 
needs of current residents of Kendal. The “additional areas” are now in the main 
current river bed or over and adjacent to the now culverted line of Stock Beck and 
were omitted from the previous determination for good and rational reasons, and are 
needed for the flood defences for Kendal residents and businesses.  
 
 
Yours sincerely, 

 

J. Chapman (South Lakes Flood Action Partnership Secretary)  
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5. Representations from South Lakeland District CouncilReceived: 27/08/2019







 

 

6. Representations by Kendal Town Council 
Received: 27/08/2019 
 

 

 

KENDAL TOWN COUNCIL 

 

 
Town Clerk 
Elizabeth Richardson BSc (Hons) 
 
Town Treasurer 
Judith Lomax ACCA 

 
Email: 
clerk@kendaltowncouncil.gov.uk 
  

 
Town Hall 

Kendal 
Cumbria 

LA9 4DQ 
 

Phone: 01539 793490 
Fax: 01539 735984 

 

 
 

27 August 2019 
 

 
 
Cumbria County Council  
Commons Registration Service 
Economy and Infrastructure  
Lady Gillford's House  
Petteril Bank Road 
Carlisle. CA1 3AJ 
 
 
Dear Sir/Madam 
 
CCC APPLICATION TO CORRECT NON-REGISTRATION OR MISTAKEN 
REGISTRATION CL153 – GOOSEHOLME, KENDAL 
 
I write on behalf of the Kendal Town Council regarding the above application 
submitted by the Open Spaces Society and received by ourselves as consultees. 
The matter was considered at our Planning Committee meetings on 5th and 19th 
August.  
 
Following consideration at the 5th August meeting, a member of the Committee 
tried to contact the Open Spaces Society and contacted both yourselves and 
SLDC to confirm the reasons for the application.  
 

It is understood that in 1972 when the Commons Land Register was compiled, 
there was lengthy dialogue with the Open Spaces Society in which the facts 
were considered and a joint decision was made not to register this land. A letter 
was issued confirming an agreement that the land could be as it currently exists.  

 



 

 

The Committee has concerns relating to land where the pumping station would 
be and the potential impact on the rebuilding of Gooseholme Bridge and the 
Environment Agency’s flood relief plans. Their overall view is that this is an 
unnecessary process and they could not see any justification or need for it.  

 

We would argue that the decision was made at the time not to register and we 
would need to see that correspondence and for it to be identified what changes 
had occurred in the intervening period that required a change in position. 

 
Therefore, as further information would be required in order for us to take any 
further decision, at this present time we OBJECT TO THE PROPOSAL and do 
so on the grounds that the decision was taken in 1972 and we see no reason to 
change the current status of the land. 
 
 
Yours faithfully 
 

 
 
Liz Richardson  
Town Clerk 
 
 
Cc Cllr D Rathbone, Chair of the Planning Committee 

David Sykes, Director of People and Places SLDC 
________________________________________________________________ 
 
 
 
 



7. Representations by Cumbria Rivers Authority Governance Group 
Received: 26/08/2019 

 
To, Svetlana Bainbridge 
 
Reference.... application to common land, CA 13/27 Goose Holme ,Kendal.  
It is of serious concern that any area of land adjacent to the River Kent both during 
natural flows and during a flood event should potentially have any additional layers of 
additional bureaucratic  control placed upon it. While supportive of the principles that 
common areas provide surely these must not out weigh the value that these areas 
may be used in flood mitigation for Kendal or anywhere else.There was no one not 
affected in Cumbria by the floods of Dec 2015,directly or indirectly,the costs 
enormous. This application would not be considered if those problems were more 
recently felt. 
   
Paul Barnes. Chair CRAgg, We are represented on the NWRFCC,CSFP,CMG's. 



Environment Agency 
Gillan Way, Penrith 40 Business Park, Penrith, Cumbria, CA11 9BP 
Area Director – Cumbria and Lancashire – Keith Ashcroft  
www.gov.uk/environment-agency 
  
 

 
 

 
By email to: 
commons.registration@cumbria.gov.uk 
 
The Commons Registration Service  
Lady Gillford’s House 
Petteril Bank Road 
Carlisle 
Cumbria  
CA1 3AJ   

 
Our ref:  
 
Your ref:  
 
Date: 27th August 2019 

 
Dear Sirs, 
 
Application to register land as common land, Schedule 2(2) of the 
Commons Act 2006 Application by the Open Spaces Society, reference 
CA13/27 
 
We refer to the above application and provide herewith the Environment 
Agency’s representations, outlining our concerns.  As you will appreciate, the 
Commons Act 2006 is a very specialist area, and whilst we acknowledge 
notice of the application, which was published on 15th July 2019, allowed a 6 
week period being  for the return of representations, the majority of this 
consultation period has fallen during the long summer holiday.  The timing of 
the consultation, given the very specialist nature of the application is not ideal 
and has meant that the Environment Agency has not had adequate 
opportunity to obtain all the requisite information or specialist advice needed 
to allay the Environment Agency’s current concerns, summarised below: 
 
Impact on Environment Agency maintenance operations 
 
We are concerned that the proposed extension of the common land into the 
river channel may have serious operational implications for the Environment 
Agency.  As the County Council may already be aware, the Environment 
Agency undertakes it operational flood risk management activities, and 
delivers its capital flood risk management schemes, relying on its statutory 
powers under the Water Resources Act 1991 (as amended by the Flood and 
Water Management Act 2010), however, there is no statutory enactment to 
disapply the provisions in the Commons Act 2006.  This means that the 
Environment Agency’s statutory powers are subject to the provisions of the 
Commons Act 2006, and  we have serious concerns that if the application is 
approved, the Environment Agency’s operational activities would be 
constrained by the need to obtain consent under the Commons Act 2006 or 
any byelaws made pursuant to the Scheme for the Regulation and 
Management of Commons made by the Council of the Borough of Kendal on 
28th January 1910, as appropriate.  

http://www.gov.uk/environment-agency
mailto:commons.registration@cumbria.gov.uk
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8. Representations by the Environment AgencyReceived:27/08/2019



 
One situation where we consider this may be a problem, is the Environment 
Agency’s removal of gravel from the River Kent at various locations in Kendal 
based on thresholds agreed with Natural England which are set to ensure 
channel capacity and as part of our management of flood risk. These areas 
include the area between Stramongate weir and Miller Bridge. The frequency 
of gravel removal is largely dependent on flood flows, with greater gravel 
transport from upstream in higher flows. We carry out an annual survey of the 
depth and extent of the gravel and, where a set threshold is reached, we carry 
out gravel removal adhering to the restrictions on in-river working associated 
with the Special Area of Conservations status of the river.  If the application 
area is incorporated into the common land, we currently believe that we would 
need to apply for consent (referred to above) every time we plan to remove 
gravel from this location.  This would put the Environment Agency in an 
onerous position, in terms of the resources and costs associated with 
preparing consent applications every time that we need to undertake 
operational maintenance, and we have no guarantees consent would be 
given. Additionally, the Environment Agency’s point of access to the gravel 
shoals includes an access point downstream of Stramongate weir which is 
within the proposed Common land extension area in the application. We are 
concerned that our access to undertake both routine and emergency 
maintenance would be seriously impacted if this area is incorporated into the 
common land. 
 
In addition, whilst the Environment Agency does not own Stramongate weir or 
the integrated fish pass, we might need to undertake repairs to the weir and 
fish pass. If these assets are incorporated into the common land, the 
concerns highlighted above regarding the need for consent will apply. 
 
Impact on the Kendal Flood Risk Management Scheme 
 
The application land includes the area on St George’s walk that is the site of a 
proposed control kiosk for a flood water pumping station for which planning 
permission was granted by South Lakeland District Council on 28th June 2019 
(reference SL/2018/0925). The design of the Kendal FRM scheme was based 
on our understanding of the common land extent at the time and has been 
designed to minimise the impact on common land by avoid segregation of 
common land where possible. Should the application to extend the common 
land boundaries be approved, elements of the Environment Agency’s 
proposed Kendal FRM scheme will be prejudiced, incurring further resource 
and expense for the Environment Agency in terms of considering the 
requirement for any additional consents, and applying for such consents as 
appropriate. 
 
Health and safety risk and Public Benefit 
 
Whilst we are not seeking to advocate restricting access to the River Kent, we 
have serious concerns regarding the health and safety risk of accessing the 
river, specifically the risks associated with Stramongate Weir, in the event the 
application is approved. We have concerns that incorporating additional area 

http://applications.southlakeland.gov.uk/planningapplications/detail.asp?AltRef=SL/2018/0925


Environment Agency 
Gillan Way, Penrith 40 Business Park, Penrith, Cumbria, CA11 9BP 
Area Director – Cumbria and Lancashire – Keith Ashcroft  
www.gov.uk/environment-agency 
  
 

of river (including parts of Stramongate Weir) into the common land will 
encourage people to access the river at that point, exposing themselves to 
risk.  We also question the additional public benefit that would be gained by 
extending the common land into the active river channel. The public currently 
access many areas of the River Kent in Kendal when water levels allow.  
 
Interpretation of the extent of common land 
 
We believe that the extent of the registered common land shown on the 
application is incorrect at the following locations: 
 

 The triangle of grass adjacent to the steps at Little Aynam does not 
appear to be included in the original application to register the 
common. 

 The river bank adjacent to Gooseholme, again is not enclosed on the 
original application.  
 

 
Conclusion 
 
As noted above, the Commons Act 2006 is a very specialist area, and whilst 
we acknowledge that 6 weeks have been allowed for return of 
representations, the fact that the majority of this period has fallen during the 
long summer holiday, has not been helpful. The Environment Agency has not 
had adequate opportunity to obtain and consider all the necessary information 
and specialist advice to allay our concerns in relation to the application.  
Accordingly, we do not consider it unreasonable for us to request that the 
County Council please extends the time period for determining the 
application; to enable us to further consider the matter and to also allow the 
Environment Agency the opportunity to engage with the Open Spaces 
Society, regarding our concerns. 
 
Yours faithfully 
 
 
 
 
 
Peter Miles 
Acting FCRM Manager, Cumbria 
 
 
 
 
 

http://www.gov.uk/environment-agency
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Our ref: RTSS/OSS 
Your ref: CA13/27 
18 November 2019 
 
 
Svetlana Bainbridge 
Commons Registration Officer 
Commons Registration Service 
Economy and Infrastructure 
Cumbria County Council 
Lady Gillford’s House 
Petteril Bank Road 
Carlisle 
CA1 3AJ 
 
 
 
 
Dear Svetlana Bainbridge, 
 
 
RESPONSE BY THE OPEN SPACES SOCIETY TO REPRESENTATIONS 
RELATING TO APPLICATION CA13/27  GOOSEHOLME, KENDAL 
 
 

1. Application CA13/27 is made under Schedule 2, paragraph 2(b)(ii) of the 
Commons Act 2006 (‘the 2006 Act’). 
 

2. Schedule 2, paragraph 2(b)(ii) of the 2006 Act allows for the registration of 
land that is subject to a scheme (‘the scheme’) under the Commons Act 1899 
(‘the 1899 Act’) but was not finally registered under the Commons 
Registration Act 1965 (‘the 1965 Act’). 

 
3. The purpose of paragraph 2 of the 2006 Act is expressly to allow for the 

registration of land that, given its statutory status as common land at the time, 
ought to have been registered under the 1965 Act. 
 

4. One of the objectives of the Open Spaces Society is to ensure that all land 
that should have been registered as common land under the 1965 Act but is 
not currently registered is located and, so far as is possible under the 2006 
Act, registered so as to ensure that its status as common land is protected for 
future generations. 
 

5. It is coincidental that the current application was submitted during the early 
stages of the Kendal Flood Risk Management Scheme.  

 
 
Restricted works 
 

6. A number of representations submitted to Cumbria County Council raised 
concerns about increased constraints being placed upon work to be carried 
out on and near Gooseholme Common should the application be approved, in 
particular work related to the Kendal Flood Risk Management Scheme. 

 

LANDMAN LLP 
 

1b Oaklands Court 
Tiverton Way 

Tiverton Business Park 
Tiverton 

Devon EX16 6TG 
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7. Section 38 of the 2006 Act establishes the requirements for consent to carry 
out restricted work on land identified as common land.  
 

8. Subsection (5) of Section 38 identifies the land to which that Section applies. 
Included, in paragraph (b)(ii), is land that, although not registered as common 
land, is subject to a scheme under the 1899 Act.  
 

9. It is therefore the case that any restrictions to work that is due to be carried 
out in relation to the Kendal Flood Risk Management Scheme would apply 
equally to the scheme land regardless of whether that land is registered as 
common land. 

 
10. This application seeks to register no new rights of common, rights of access 

or restrictions. Instead, the intention is to confirm by registration and thereby 
conserve for future generations the status of the land as common land.  
 

11. Any land that is eligible to be registered under Schedule 2, paragraph 2 of the 
2006 Act is already recognised, in one variation or another, as common land 
under legislation. 
 

 
Extent of application land 
 

12. The application map was based upon the commons register map and the plan 
that accompanied the 1910 scheme, which was submitted with the 
application. 

 
13. Should the registration authority decide that the interpretation of the extent of 

CL153 is incorrect, then, as explained in section 9 of the CA13 form that was 
submitted with the application, the intention is not to leave a gap between the 
existing register unit and the application land, but to secure the registration of 
all that land between the application land and the existing registered common.  
 

14. As pointed out by Mr. C.J.R. Lasper in his representations dated 24 July 
2019, Schedule 4, paragraph 14(c) of The Commons Registration (England) 
Regulations 2014 prohibit the inclusion of land that is a building or the 
curtilage of a building in an application, unless there is permission given by 
the owner.  
 

15. We leave it to the authority, in line with Section 5.16 of Part 1 of the 
Commons Act 2006: Guidance to commons registration authorities and the 
Planning Inspectorate, to determine the extent to which land included in the 
application is covered by a building or within the curtilage of a building. 

 
16. Since the creation of the scheme in 1910, the course of the river Kent has 

been altered. The application land that is now covered by the river Kent is 
shown clearly on the scheme plan, and an indication of the extent can be 
seen on Defra’s Magic Map.1 

 
17. Mr. Lasper, through reference to the final bullet point of note 108 of Defra’s 

Explanatory Notes to the Commons Act 2006 in his second set of 
representations dated 02 August 2019, has raised the issue of diluvion and 

                                                           
1 Available at https://magic.defra.gov.uk/MagicMap.aspx by enabling the layers Access – Countryside 
and Rights of Way Act, Section 15 Land (England). 

https://magic.defra.gov.uk/MagicMap.aspx
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the provisions laid out is Section 19, paragraph 2(e) of the 2006 Act: that is, 
that the registration authority may amend its register to account for any 
accretion and diluvion that affects registered common land.  
 

18. His point is that the diversion of the Kent has the same effect as the process 
of diluvion. 
 

19. However, a distinction must be drawn. The provisions set out in Section 19 of 
the 2006 Act relate to land that is already registered as common land, and 
which, since its correct registration, has gained or lost ground through natural 
processes. 
 

20. No such provisions exist under the 1899 Act, and therefore the extent of the 
scheme common is unaffected by the change to the course of the river Kent 
at Gooseholme.  
 

21. The doctrine of accretion and diluvion applies to all land abutting a river, 
stream, lake or the sea, where there is natural, gradual and imperceptible 
change occasioned by fluvial or maritime deposition and erosion 
(respectively)2 – as where a river erodes on the outside of a bend, and 
deposits new material on the inside of the bend. It is to be contrasted with the 
position where the change is sudden, substantial and recognisable3 – such as 
might be consequent on severe flooding.  Where change is other than as a 
result of slow, natural processes, there can be no consequential change to 
the extent of the common. 
 

22. It should be noted that there are no restrictions to the registration of a 
riverbed. Schedule 2, paragraph 2 of the 2006 Act allows for the registration 
of ‘any land which …’.4 Section 61 of the 2006 Act states that the definition of 
‘land’ for the purposes of the act ‘includes land covered by water’. As a local 
example, a large extent of Ullswater lake is registered as units CL 157, 395 & 
410. 

 
23. While the river has been diverted since the creation of the scheme in 1910, 

satellite imagery shows the extent to which the riverbed below the weir is 

                                                           
2  Ford v Lacey (1861) 7 H & N 151; Southern Centre of Theosophy Inc v The State of South 
Australia [1982] AC 706; Attorney-General v McCarthy [1911] 2 I.R. 260; Secretary of State for India v 
Raja of Vizianagaram (1921) L.R. 49 Ind. App. 67; R v Lord Yarborough (1828) 2 Bligh N.S. 147. 
3  For a recent case on the subject, see Loose v Lynn Shellfish Ltd [2016] UKSC 14 where the 
doctrine of accretion was held not to apply to a dispute between the lessee of a private fishery and 
the public as to the seaward extent of the fishery.  No specific moment in time could be identified as 
to when the whole of the sandbank in question became attached to the foreshore instead of a 
gradual and imperceptible change in the boundary.  See also Prescott v Anderson (2007/0760), a case 
in the Land Registration Division of the Property Chamber, First-tier Tribunal. In that case the River 
Lym delineated the boundary between two properties.  An application was made in Form AP1 seeking 
the alteration of the register by the removal of a parcel of land comprising an island in the River Lym 
from the existing registered title so as to be to be included in the title to the land on the east bank of 
the river. The basis of the application was that the river had changed course naturally over time, such 
change being gradual and imperceptible. The Principal Judge rejected that claim and held that the 
course of the river changed dramatically over a short period of time, and the event or events were 
acts of avulsion, i.e. were sudden and perceptible. 
4 Emphasis added. 
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revealed.5 Imagery posted by a member of the public in August 2017 shows 
people on foot on the revealed riverbed.6 
 

 
Estoppel 
 

24. In 1968 the Open Spaces Society submitted an application for the entry of CL 
63, CL 153, CL150, VG 66 and VG 63 into the commons register.  

 
25. At the time, there were discussions held between the Society and the 

registration authority as to the extent to which these register units should 
reach, and a decision was taken before final registration in 1972. 

 
26. This decision was taken within the context of the provisions under the 1965 

Act, and it is our belief that the Open Spaces Society is not bound by a 
decision made over half a century ago under different legislation.  
 

27. The purpose of Schedule 2 of the 2006 Act is to address omissions from 
registrations made under the 1965 Act.  
 

 
Conclusion 
 

28. The application is made under Schedule 2, paragraph 2(b)(ii) of the 
Commons Act 2006. The application land is subject to a scheme made under 
the Commons Act 1899 and is therefore eligible to be registered as common 
land.  

 
 
 
 
 
Yours sincerely 
 

Richard Sanders 
LANDMAN LLP 
 
e-mail: richardsanders@landmanllp.co.uk 

Mobile:  07776 228336 

                                                           
5 This can be seen from 2003 to 2016 on the desktop application of Google Earth. 
6 https://goo.gl/maps/1SuTBZsyQvjtQHRp9.  

mailto:richardsanders@landmanllp.co.uk
https://goo.gl/maps/1SuTBZsyQvjtQHRp9


Google images referred to in the OSS reply to representations. See footnote 6. 

 

 



 

 



28/11/2019 

Further representations of Mr C Lasper 

I cannot but leave to your Authority the correctness or otherwise of his allusions 
(wholly unparticularised) to human agency in changing the River Kent; but if not 
correct, be aware that his paragraph 20 is misconceived: accretion/diluvion is, not a 
creature of statutes, but a common law principle for identifying, from time to time, the 
lands that are the subject of particular ownerships or of rights thereover, i.e. here, 
the respective extents of CL153 and the Scheme land.  

2. Sanders makes no claim to any specialist skill in interpreting maps or plans; 
accepting then his implied invitation to adopt the approach of a lay person, I observe 
that the plan to the 1910 Scheme plainly does not include the Gooseholme Bridge 
(built over 30 years earlier) and seems to be clear in not including the way running 
south-east from the Bridge and further, that CL153’s plan (according to the 
Application map) concurs precisely with those observations. So, I press my point (in 
section 1. “plans/maps” of my 01/08/2019 representations) that the whole of the 
single strip of blue land that runs along the west side of the existing CL153 is 
ALREADY included in the existing CL153: just imagine the movement south-
eastwards of the whole of that strip and its superimposition on the west side of the 
existing CL153. 

3. I supplement section 2. of my 01/08/2019 representations that none of the 
Scheme land was “common land” within the meaning of the 1965 Act and, 
consequently, that the Application must wholly fail: 

Some definitions need to be carefully distinguished;  

“common” for the purposes of the 1899 Act is defined (in section 15) to “include” 
NOT ONLY land within section 11 of the Inclosure Act 1845 (i.e. not limited to land 
“subject to rights of common” but extending, for instance, to “regulated pastures”) 
BUT ALSO “any town or village green”;  

“common land” for the purposes of the 1965 Act is defined to mean land subject to 
rights of common or waste land (not so subject) but specifically excludes not only a 
“town or village green” (as defined in that Act) but also any highway land; and  

the 2006 Act defines neither “common” nor “common land” with the particular 
consequence that in Schedule 2 (especially paragraph 2(2)(b)(iv)) “common land” 
means land within the 1965 Act definition (cf. Sanders’ paragraphs 3 and 4).  

So, a scheme under the 1899 Act needs interpretation to decide whether its 
“common” is within the 1965 Act’s definition of “common land” (and so eligible land 
under paragraph 2 of Schedule 2) or indeed, within the 1965 Act’s definition of “town 
or village green” (and so eligible land under paragraph 3 of that Schedule). Sanders’ 
paragraph 2 overlooks not only that fundamental difference in the respective 
applications of paragraphs 2 and 3 of that Schedule but also that paragraph 2(2)(b) 
is to be construed eiusdem generis the class “recognised or designated as common 



land by or under an enactment” (cf. the precise language, with which I agree, of 
paragraph 116 of Defra’s Explanatory Notes on the 2006 Act).  

I stress two consequences: first, that a “common” the subject of a scheme under the 
1899 Act may not be common land within the 1965 Act or, accordingly, within 
paragraph 2 of Schedule 2 to the 2006 Act; and  

secondly, that, even if any rights of common are registered over CL153 or CL68, the 
question remains whether the SCHEME has “recognised or designated …….”.  

Section 2. of my 01/08/2019 gave detailed reasons for denying any such recognition 
(or indeed, designation).  

Yours sincerely,  
Christopher J.R. Lasper , Cockermouth CA13 9HW 

 

 
 



Applicant's reply to Mr Lasper's further representations






